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Re: Halpern et al. v. A.G. Canada et al.

Attached is the factum of the Canadian Coalition of Liberal Ra
which is served on you pursuant to the Rules.

bbis for Same-Sex Marriage,
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PART 1 - THE FACTS

I. The Intervenor, the Canadian Coalition of Liberal Rabbis for Same-Sex Marriage (the
“Liberal Coalition™), was granicd leave 10 intervene in the within appeal and cross-

appeal by order of McMurtry, €.J.0., dated March 3, 2003,

2. The Liberal Coalition is made up of rabbis from across Canada who, as described by
Chief Justice McMurtry, “have been actively involved in the theological discussion of
same~sex unions and who have deall with the practical reality of the difficulties
encovntered by gay and lesbian congregants in participating in Jewish religious life.”

Endorsement of McMurtry, C.J.0., March 3, 3003, para. 5

3. The Liberat Coalition represents a significant and growing constituency within the
Jewish community that supports same sex rights and frecdom of choice for same sex
marriage. A key element of this commitment is facilitating the participation of gays and
lesbians in alt important aspects of Jewish religious life and culture, including marriage.
It is the Liberal Coalition’s position that the religions freedoms and equality rights of the
clergy and congregations it represonts arc impeded by the continued prohibition of same

sex marriage.

4. The Liberal Coalition adopts the statements of facts as submitted by the Respondents

(and cross-appellant) in the within appeal and cross-appeal,




Mar 13 03 10:19a Faculty of Law 41697812739

3.

Another intervenor in the case at bar, the Interfaith Coalition on Murriape and the Family
(the “Interfaith Coalition™), states that religious Jews in Canada view the prospect of the
recognition of same sex marriage as “destabilizing” to their religious freedoms and are
“extremely concerned about the impact of the redefinition of marriage in 2 manner
inconsistent with their fundamental religious belicfs.” This concem is not shared by all
religious Jews. Judaism is far from monolithic, embracing substantial diversity in
practices and interpretution. These diverse interpretations include streams of Judaism,
such as the Reform movement, which endorsc same sex unions.

Factum of the Tnterfaith Coalition, para. 18, quoting Novak affidavit, paras. 15-19

Affidavit of Rabbi Elliot Stevens, MCCT Reply Record, Tab 5, para. 2, 6

PART 11 - THE ISSUES

The Liberal Coalition submits that:

a. The common law rule prohibiting same sex marmiage infrin_gcs the right to religious
freedom of its member congregations and clergy under Scetion 2(a) of the Canadian
Charter of Rights and Freedoms (the “Charter™).

b. This rule also infringes the equality rights of the Liberal Coalition’s member
congrogations and clergy under Section 15(1) of the Charter.

¢. Neither of these infringcments could be justified under a Section 1 analysis were

such an analysis to become necessary [or a common law rule.
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(A)

PART IIl - ARGUMENT

The Prohibition of Same Scx Marriage Violates Section 2(a) of the
Charter

The common law rule prohibiting samc sex marriage impinges on the religious freedoms
of three separate groups within the constituency represented by the Liberal Coalition.
The [irst consists of Jewish gay and lesbian congreguanis who wish to enter into a
binding, religiously sanctioned, and legally valid murriage. The second consists of clergy
who wish to honour and approve their commitment by performing the marriage
ceremony. The third comprises the community at large, whose members wish to support

and hallow the marriage and participate in its celebration.

(i) The Place of Marriage and Family in Jewish Tradition

&

Marriage in the Jewish tradition is not centered solcly on procreation. While the family
18 a primary vehicle for transmitting Jewish identity and values, families have taken
different forms during the historic evolution of Judaism. The nuclear family is a
relatively recent development, its predecessors having included polygamous marriages
and multi-generational cxtended familics. Many kinds of familics, including those with
sarne sex partners, are capablc of fulfilling Jewish family values.

Affidavit of Rubbi Elliot Stevens, paras, 9-11
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9.

10.

The liberal steams of Judaism recognize the right of individuzls to listen Lo their own
consciences in making hife choices. Jewish law and interpretations are rooted in
tradition, but ar¢ not immutable. Int liberal Judaism, religious traditions and
understandings of social institutions such as marriage are open 1o interpretation in
accordance with communily valucs and individual morality.

Aflidavit of Rabbi Elliot Stevens, paras. 7, 14

The congregations represented by the Liberal Coalition are commilted 10 an inclusive
Jewish community, and have a special concern about just and fair treatment for thosc
needing protection. For the Liberal Coalition this includes gay and lesbian congregants,
whose religicus needs must be met and whose legal rights must be protected just as

much a8 any other members of the community.

(il) Jewish Attitudes To Homosexuality

11,

As with all other religions, there is a broad range of views and interpretations within

Judaism. There is certainly no single spokesperson for Jewish law and its interpretation.

Contrary to assertjons made by the Interfaith Coalition, Jewish law on the subject of
SAmMe sex unions is subject to change, and contemporary Jewish leaders speak with a
varicty of voices on the subject.

Affidavit of Rabbi Elliot Stevens, paras. 2-6

FFactum of the Interfaith Coalition, para. 18

The general trend in Judaism outside of the Orthadox community is toward 4

modemnized reading of Jewish values that affirms the inhercnt dignity all pervons.
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13.

Certainly, the Reform Jewish approach is to cmphasize contemporary conceptions of
cquality over historic views bused:on those biblical and medicval texts that condemn
homasexuality outright.

Affidavit of Rabbi Elliot Stevens, para. §

This evolution is fully in keeping with the Reform Jowish view that Jewish law must be

P.10

interpreted in light of the fact that “the revelation continues,” As stated by Rabbi Stevens

in his affidavit;

The question of moral right and wrong and the relationship of judgment 10 religious
decision is a matter of conscience and decision-making, Jewish tradition recognizes that
differences will cmerge. An oft-cited Talmudic maxim is, ‘eilu v'eilu divrei Elohim
chayim,” *“These and thosc are the words of the living God.”

Altidavit of Rabbi Elliot Stevens, paras. 4, 14

The Liberal Coalition represenis those who view it as a religious duty to correct the
misunderstandings and resulting injustices of the past towards gays and lesbians, and to
(ulfiil the Jewish obligation to seek justice. Support of gay and leshian families helps to
strengthen the Jewish family in its diversity, and allows all community members to
participate in the committed and loving relationships fostered by the Jewish faith.

Affidavit of Rubbi Steven Ureenberg, MCCT Reply Record, Tab 2, para, 6

(iif) Impact of Allowing Same Sex Manrriage on Religious Communitics

15

The Interfaith Coalition has submitted that the termination of the common law
prohibition on sume sex rarriage will seriously und ncgatively impuct religious
communitics across Canada, including the Jewish community. Further, the Interiaith

Coalition suggests that such a chanye would cause clergy in various rcligions to

5
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16.

withdraw {rom the solemnization of marriage altogether, in order 1o avoid being
“required” 1o fecognize a same sex martiage of being subject to a human rights
challenge for failing to perform one, The Liberal Coalition agrees with the judgment of
LaForme, J. helow that there is no merit in such a submission and that no such ncgative
imnpact will be felt; indecd, religious freedom is augmented by the imclusion of same sex
partners within the definition of marriage. The Liberal Coalition further concurs with
LaForme, J. that under no result of the within appeal will any ¢lergy be required, under
threat of Iegal sanction, to perform a marriage ceremony against their conscicnce.
Factum of the Interfuith Coalition, para. 8

Halpern v. Canada, |2002] O.J. No. 2714, para. 431

In the Liberal Coalition’s view, a change in the law regarding same sex marriage is not,
as the Interfaith Coalition puts it, equivalent to an “attack” that would fundamentally
undermine the values and beliefl's of the Jewish community. The Jewish faith has always
been capable of accommodating itself to the secular Jegal system, even where the law
does not accord with Jewish norms. The fuct, for examplc, that Canadian socicty permits
the sale and consumption of non-kosher food is not an “attack” on Jewish values, despite
the fact that Orthodox Jewish law contains numerous dictary restrictions; likewise, the
fact that Canadian marriage laws permit marriage between Jews and non-Jows is not an
“attack™ on Jewish valucs, despite the fact that Orthodox Jewish law prohibits such
marriages.

Factum of the Interfaith Coalition, parn, I8

Affidavit of Rabbi Elliot Stevens, para. 8

O
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17.

Moreover, the Liberal Cealition does not represent a “dissentient” view of Judaism, us
described by the Interfaith Coalition. Rather the fact is that the ditfercnt strcams of
Judaism co-cxist as mterpretations ol equal stature. Indeed, the Interfaith Coealition’s
narrow conception of Judaism does not reflect the values and beliefs of the Central
Conference of American Rabbis, the goveming body of the Reform movement (the
largest branch of Judaism in the United States, represcnting a majority of American
Jews, and one of the major branches in Canada). The Conlerence passed a resolution in
June 1990 which specifically stated that ... all Jews are religiously equal regardless of
their sexual orientation.”

Factum of the Tnterfaith Coalition, para. 18

Affidavit of Rabbi Elliot Stcvens, paras. 8, 13

The Liberal Coalition submits that section 2(a) of the Charter was expressly intended to
ensure that there would be no state support for the domination of one religious viewpoint
over any othcr, whether between faiths or within a faith. In Freitag, this Honourable
Court indicated that state action cannot be used to impose the moral tone of one religion
on those who do not adhere to that religious belief, Similarly, in the Big M case,
Dickson, J. (as he then was) stated that while moral views may appear “good and true”
to one rcligious group, “or to the state acting at their behest”, they may net, for religious
reasons, be imposed on others. He continued;

Viewed in this conlext, the purpose of freedom of conscienee and religion becomes
clcar. The values that underlie our political and philosophic traditions demand that every
individual be frce 1o hold and to manilcst whatever beliels and opinions his or her
conscicnee dictates, provided inter alia only that such manifestations do not injure his or

her neighhours or their parallel rights to hold and manifest beliefs and opinions of their
OWTL.

R.v. Big M Drug Mart Ltd., [1985] | 8.C.R. 295 at para. %6, 123

7
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19.

20.

21,

Freitag v. Town of Penetanguishine, 44 O.R. (3d) 301, puras. 19, 20

In the case at har, recognizing the rights of those within the liberal streams of Judaism to
affirtm and support same sex marriage - whether done in a religious ceremony or in a
civil cercmony — would not in any way infringe the rights of fellow Jews to withhold
affirmation from same sex marriages in accordance with their beliefs. An alteration of
the rule would not attack or undermine Orthodox Judaism or any other religion, since its
members would not be required to solcmnize or recognize same scx marriages il they

did not choose to do so.

However, the current state-enforced prohibition of same sex marriage prevents liberal
Jews {rom acting in accordance with thoir conscience on this important issuc.
Heterosexual couples within the Jewish community automatically receive legal
recognition for their union and the benefits that flow from it, through the ¢lergy’s power
toy solemmize their marriages under the law. These legal benelits attach to a solermn
religious commitment that forms a deep part of their faith and joins them to the wider

spiritual community.

Same sex marriages arc relegated fo second-class status within this communily because
the clergy have no legal authority to confer the same benefits on them even if they are
willing 10 perform the ceremony, This constitutes an indirect burden on religious
practice as outlined by Dickson, C.1.C. in Edwards Bouks:

The first question is whether indirect burdens on rcligious practice are prohibited by the

constitutional guarantee of freedom of religion. In my opinion indirect coercion by the
state is comprchended within the cvils from which s, 2(a) may afford proteetion.... 1t

8
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22,

(B)

23.

24.

matliers not, I believe, whether a coercive burden s direct or indirect, intentiona! or
unmtentional, forcseeable or unforeseeable. All coercive burdens on the exercise of
religious belicls arc potentially within the ambit of s. 2(a).

R.v. Edwards Books and Arr Lid., 19861 2 S.C.R. 713, para. 96

The common law rule prohibiting same sex martiage creates a barrier w frecdom of
conscience and religion of both Jewish and non-Jewish guays and lesbians, and thosc who
Support their commitments. It imposes majority religious thinking on the wider

community in a manner that is not in accordance with section 2(a) of the Charter.

The Prohibition of Same Sex Marriage Violates Section 15(1) of the
Charter

As previously noted, the Liberal Coalition submits that the prohibition of same sex
marriage violates the section 15(1) equality rights of gays and lesbians under the
Charter, including thosc of Jewish gays and leshiuns. Equally, the prohibition infringes
upon the cquality rights of the Jewish clergy and community who wish to support and
participatce in their congregants’ same sex marriages as an integral part of their religious

practice,

The common law rule imposes differential treatment on the clergy and congregants by
negating the authority to legally solemmize 4 same sex marriage, contrary to the test of
cquality set out by the Supreme Court of Canada in Law. Tt imposcs this differential
trealment on the basis of sexual orientation, which is an analogous ground 1o those

prohibited under section 15(1); and, in addition, the rule functions in a way that also

9
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»

25,

unfairly differentiales on the scction 15(1) ehumerated ground of religion. The state
recognizes and gives legal endorsement Lo all of the marriages solemnized and
participated in by members of conscrvative religious groups, while it does not similarly
recognize and endorse ail of the marriages solemnized and participated in by members
of the Liberat Coalition in exercise of their Laith,

Law v. Canadu, [1999] 1 $.C.R. 497, para. 88

There can be littlc doubt that the constitnency represented by the Liberal Coalition
sullers from pre-existing disadvantage, as specified in the Law case. One need only take
note of the Supreme Court’s discussions of the history of anti-Semitism in Keegstra and
Lhe history of homophobia in Vriend to understand that gay and leshian Jews more than
tulfill this aspect of the section 15([) test. The clergy that ministers to them and the
community of which they are a part are equally disadvantaged by the pre-cxisting state
of the law.

R. v. Keegstra, [1990] 3 8.C.R. 697

Vriend v. Alberta, [1998] | 8.C.R. 493

Further, it is the Liberal Coalition’s submission that the diffcrential treatment contained
in the impugned rule serves no ameliorative purpose in that it does not improve the
situation of any other group. Writing in the Gosselin casc, L’Heurcux-Dubé, J.
concluded that if a law is to be understood as having an ameliorative purpose, it “must
be for the benclit of a group less advantaged than the one targeted by the impugned

distinction.”™ Whilc the rule prohibiting same sex marriages docs not improve the lot of

10
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27.

28.

29,

people who do not care to enter into or officiate at such unions, it certainly discriminates
against those who do.

Gosselin v. Québec. {2002) S.C.J. No. 85, para. 136 (L'Heureux-Dubé, J., dissenting

The Supreme Court of Cunada made it clear in Loveluce that there is a subjective
element in assessing the impact of the unequal treatment. Thai is, the impugned law
must be analyzed {rom the perspective of a “reasonable person, in circumstances similar
10 those of the claimant, who takes into account the contextual factors relevant to the
clom.” Accordingly, as the Supreme Court set outin M, v. H.:

[a]ll of that individual’s or that group’s traits, history, and circumstances must be
considered in evaluating whether a rcasonable person in circumsilances similar to those
of the cluimant would find that the legislation which imposcs diffcrential treatment has
the elfect of demeaning his or her dignity.

Lovelace v. Ontario, [20001 1 S.C.R. 950, para. 55

M.v. H,[1999] 2 8.C.R. 3, para. 60

In the Liberzl Coulition’s submission, the differential treatment afforded to same sex
couples under the existing marriage laws deprives them of an actual need — i.c. state
recogmtion of their unions. In addition, this differential treatment affects the human
dignity of thosc couples, the clergy who would officiate at their marriage ceremonics,

and all of their gay and lesbian co-religionists.

The nature of the interest affected in this case is a deeply personal and important one —
i.¢. the right to marry in accordance with one’s religious belicfs. Marriage holds « central
place in the Jewish tradition, and it 1s natural that Jewish gays and lesbians would wish

to be included in a sacrament that is at the heart of (heir religious belief and practice, The

i
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Liberal Coalition and the community they represent support this aspiration as a matter of

faith and morality, interests that are profoundly central to their ntegrity.

30. In Law, lacobucci, J. emphasized the need to respect the divergent values and belief
systems that provide meaning for an individual:
Human dignity mcans that an individual or group feels self-respect and self-worth, Tt ix
concerned with physical and psychological integrity and empowerment. {luman dignity
is harmed by un{air treatment premised upon personal traits or circumstances which do
not relate to individual nceds, capacities, or merits. It i enhanced by laws which ure
sensitive 1o the needs, capacities, and merits of different individuals, taking into account
the context underlying their differences.

law v, Canuda, 11999] 1 S.C.R. 497, para. 53

3. The effeet of the common law rule prohibiting same scx marriage is Lo demean the
humun dignity of gays and lesbians, and to de-value the religious beliefs of those who
wish to support their full membership in the religious cominunity, The prohibition on

same sex marrisge therefore infringes thercfore their section 15(1) rights.

()  The Violations of Sections 2(a) and 15(1) Are Not Saved by Section 1 of
the Charter

32, The Liberal Coalition agrees with the judgment of Latorme, J. in the court below that a
section 1 analysis is gencraily only upplied to a statute, not 10 common Jaw rule.
Howecver, should a secijon 1 analysis be deemed applicable to this case, the Liberal
Coalition submits 1hat the infringement of section 2(2) und 15(1) rights cannot be

Justified under scction 1 of the Charter,

Halpern v. Canada, [2002] 0.). No. 2714, para. 395

12
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20

LaForme, 1. found that the government had not met the evidentiary burden under section
I requirtng it to prove its assertion that the purposc of the common law rule is to
preserve procreation and institutional support for families. The Liberal Coalition agrees
with this finding, and submits that in any case procreation is not impossible within same
seX marriages, Advances in reproductive technology and adoption have opened the door
to parenthood for same sex couples, as they have for the many heterosexual married
couples who are unable 1o procreate.

Halper v. Canada, [2002] O.J. No. 2714, para. 413

34.  In the absence of another stated purposc for the rule, LaForme J. found that its apparent
purposc “is bascd upon sexual orientation and is intended to specifically exclude
marriage between same-scx couples.” As the Supreme Court has pointed out in other
contexts, a law aimed specifically at undermining a constitutional right cannot itsel( be a
reasonzable limit on that right. As LaForme, J. put it, the impugned rule “is categorically
4 rights violation bascd upon a discriminatory objective”, and therefore could not
constitute a pressing and substantial objective, as required under the Oakes test.

Halpern v. Canada, [2002] O.J. No. 2714, paras, 411, 414
R. v. OQakes. [1986] | S.C.R, 103, paras, 69-71

A.G. Quebec v, Québec Ass’n of Protestant School Boards, [1984]| 2 8.CR. 66

(78]
(]

Even if procreation is found to be the purposc of the impugned common law rule (which

1

it is submitted, is not the case), the rule is not raionally connected Lo this purpose, It

13
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.

36.

3.

nkes no account of the fact that alternative methods of procreation and altcenatives to

traditional families exist for and are used by both heterosexual and homosexual couples.

In addition, the rule does not meet the proportionality test. I the supposed objective of
procreation is finked to traditional religious views of marriage and the fumily, as the
Appellani and its supporting intervenors describe it, then the interests balanced by the
Jaw would be those of religious groups on the one hand and same sex coupies on the
other, As already outlined, this is a false dichotomy. The inclusion of same sex marriage
in the common law rulc would not oblige clergy or religious groups 10 engage in same
sex ceremonics in violation of their belicfs, but would permit other religious groups,
including those represented by the Liberal Coalition, Lo perform them in uccordance with

their values.

There is therefore no need for a balancing cxercise between religious freedoms under
scetion 2(n) of the Charter and equality rights under section 15(1) of the Charrer, since
on this point they are not in conflict. The Liberal Coalition submits that the current
common law rule has deletcrious effects on same sex couples and the faith communities
that wish to support them, and that the salutary cffects of religious freedom would not be
in the least impaired by an alteration of this mlc. The salutary effects would in fact be
enhanced, by ailowing,‘the clergy und congregations represented by the Liberal

Coalition, among others, to practice their faith in accordance with their conscience.

14

p.19
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PART TV - ORDER REQUESTED

38.  The Liberal Coalition supports the Respondents in their request that this Flonourable

Court declare as follows:

4. that the common law prohibition of same sex marriage infringes the section 2(a)
right (o freedom of religion;

b. that the common law prohibition of same sex marriage infringes section 15(1)
cquality nights on the grounds of religion and sexual oricntation; and

¢. that the common law rule restricting marriape to heterosexual couples be
reformulated to permit marriage between any two persons regardless of the sex of

those persons.

ALL OF WHICH IS RESPECTI'ULLY SUBMITTED.

March 13, 2002

ED MORGAN
Counsel for the Canadifn Coalition of Liberal Rubbis for
Same-Sex Marriage
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